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LIEN OP PL PA. UPON PROPERTY IN HANDS OP A 
RECEIVER. 



Davis v. Bonney. 



In the case of Davis v. Bonney, 89 Va. 760, the court says : "Of 
course while the property is in the hands of a receiver, or under the 
control of the court, no execution can be levied upon it, for that would 
be to interfere with the possession of the court. But under our statute 
the lien of fi. fa. extends to all the personal estate of the judgment 
debtor, whether capable of being levied on or not, with certain excep- 
tions not material to the present case. Code, sec. 3601. These are 
the only exceptions the legislature has seen fit to make . . . ." And 
so the court held that the lien of &fi. fa. under sec. 3601, Code 1887, 
attached to corporeal personal property, without any levy by the sheriff) 
upon the ground that the appointment of a receiver had thereby made it 
incapable of being levied on under sec. 3587, as at common law. In 
the January number of the Virginia Law Register the writer, at 
page 706, in speaking of the scope of the new lien oifi. fa. under sec. 
3601, says: "And this will also include goods and chattels corporeal 
in the hands of a receiver, and for that reason incapable of being levied 
on. ' ' Citing Davis v. Bonney. 

But was not Davis v. Bonney decided under a possible misconception 
of the meaning of sec. 3601 ? The new lien of fi. fa. created by sec. 
3601 extends only to such personal property as "is not capable of 
being levied on under" sec. 3587, that is, to such property as is not 
capable of being levied on as at common law. It is submitted that 
the proper test intended by sec. 3601, is to be found in the inherent 
and permanent nature of the property, and not in the fortuitous and 
peculiar position or possession of the property; in other words, the in- 
capacity to be levied on intended by sec. 3601 is such as arises from the 
essential quality of the subject matter. Thus bales of cotton behind 
strong barriers may become from their position for the time being in- 
capable of being levied on; and yet being capable of an actual manual 
seizure they can only be reached by a levy upon them as at common 
law, and without such levy an execution-creditor acquires no lien. 
And the same thing may be said of cattle, which an armed execution- 
debtor prevents the sheriff* from levying upon ; without an actual levy 
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there is no execution lien. The same rule, it is believed, should also 
apply to cases where corporeal goods and chattels are in the hands of 
a receiver appointed by the court; no lien of afi. fa. attached to such 
property unless there be an actual levy by the sheriff, and sec. 3601 
extends only to such personal property of the debtor as by its nature 
is not susceptible at any time of being seized and taken off as at com- 
mon law. This seems to be the natural and proper construction of the 
phrase ' ' not capable of being levied on. ' ' Corporeal personal prop- 
erty in the hands of a receiver is capable of being levied on under sec. 
3587, which retains the old lien of fi. fa. as at common law, although, 
from the particular custody in which it is placed for the time, it is not 
possible for the sheriff to do so. The proper remedy for a creditor is 
to apply to the court appointing the receiver for leave to levy his 
execution. See High on Receivers (1894), p. 144. 

Under the terms of the section in the Code of 1849 engrafting the 
new lien of fi. fa. on our law, and which was continued in the Code of 
1873, the construction given it by the court in Davis v. Bonney would 
probably be more tenable, for there it was provided that the new lien 
of fi. fa. should extend to ' ' all the personal estate of or to which the 
judgment debtor is possessed or entitled, although not levied on nor 
capable of being levied on under that chapter, (i. e. the chapter re- 
taining the old lien of fi. fa.), except," etc. And in construing the 
meaning of this section in Charronv. Boswell, 18 Gratt. 225, (1869), 
the court says : " It is in its nature more like the lien for which, in part, 
it was intended as a substitute and which a creditor formerly acquired 
when his debtor took the oath of insolvency. All the estate of the 
debtor, whether named in his schedule or not, wherever situate, was 
vested by law in the sheriff for the benefit of the creditor. "... 
' ' The lien [new lien] given extends only to personal estate, . . . 
is subject to certain exceptions engrafted upon it to avoid inconveni- 
ences, which would otherwise have resulted from the lien. But to that 
extent, and subject to those exceptions, it is as perfect and operative 
during its existence as was the lien to which it was, in part, a substi- 
tute." 

But by the Code of 1887 the scope of the new lien of fi. fa. has been 
materially abridged, and reaches only such property as is not capable 
of being levied on as at common law. Corporeal personal property in 
the hands of a receiver is physically capable of being levied on, and 
so the new lien of fi. fa. will not embrace it. The revisors of the Code 
of 1887 evidently had in mind-the ancient and well recognized line of 
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demarcation between visible and tangible property capable of being 
levied on as at common law, on the one hand, and all other personal 
property, which from its peculiar inherent nature is incapable at all 
times of a manual seizure, on the other hand; and it is to the latter 
kind of personal property alone that the new lien of fi. fa. can attach. 
The distinction laid down in sec. 3601 is a plain one, and to depart 
from it is likely to breed confusion. 

A on January 1st placed an execution against B in the hands of the 
sheriff. On January 2d B, before any levy, makes a deed of trust to 
C, conveying corporeal personal property to secure valid debts. C and 
the secured creditors are without notice of A's execution, and so, under 
our law, are innocent purchasers (assignees) for value and without 
notice, and so come within the exception in favor of such assignees in 
sec. 3601. On January 3d, before any levy, a receiver is appointed 
for the property. In a contest between A and C, can the latter properly 
claim to be within the exception ? If A had levied upon the property 
by leave of court before the return day of the writ his lien would be 
complete and superior to that of the trust deed. This may suggest 
some difficulties which might arise from the attempt to apply sec. 3601 
to property which it was not intended it should affect. 

Daniel Geinnan. 
Richmond, Va. 



